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Glenn C. Hanni, #A1327
David R. Nielson, #6010
STRONG & HANNI
Attorneys for Defendant/Appellee
Sixth Floor Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Telephone: (801) 532-7080

IN THE SUPREME COURT OF THE STATE OF UTAH
SANDRA BEYNON,
MEMORANDUM IN OPPOSITION TO
MOTION TO STRIKE DEFENDANTS
FIRST CITATION OF
SUPPLEMENTAL AUTHORITIES
Plaintif f/Appellant,
vs.

Cast j*o

\> 1-05 51

ST. GEORGE - DIXIE LODGE
# 1743, BENEVOLENT &
PROTECTIVE ORDER OF ELKS,

Priority No, • *:;

Defendant/Appellee.

Defendant and appellee, St. George

1 Hxie Lodge #1743,

HvMievolent & Protective Order ot K!!^, through counsel, hereby
submits the following memorandum m
Motion to

opposition to Plaintiffs

Defendants First Citation n| Supplemental

i- horiM es .
BACKGROUND
1.
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This case was brought before th.ii. oourf on plaintiff's

appeal from a judgment finding that the St, George Elks Lodge did
not violate the Utah Civil Rights Act when it denied plaintiff's
membership application because of gender•
2.

Based upon stipulation of the parties, the Attorney

Generalfs Office received permission to file an Amicus Curiae
Brief in support of plaintiff's position,
3.

Both plaintiff and the Attorney General filed their

briefs on July 29, 1992.
4.

Shortly after the briefs of plaintiff and the Attorney

General were filed, defendant's counsel requested plaintiff's
counsel to stipulate that the Conference of Private Organizations
(CONPOR) could file an Amicus Curiae Brief.

Plaintiff's counsel

refused to cooperate and defendant was forced to file a motion on
behalf of CONPOR for leave to submit an Amicus Curiae Brief.
5.

In its motion defendant requested "that plaintiff's

reply brief not be due until thirty (30) days following the
filing of CONPOR's brief." ( Motion for permission to submit
Amicus Curiae Brief, p. 2.)

This request was made so that

plaintiff could respond to the arguments of defendant and CONPOR
in a single reply brief.
6.

Defendant's motion was granted by this court.

In a

letter from the court clerk dated September 21, 1992, all parties

0 0 0 0 4 6 0 0
1 7 3 1 . "739

2

were notified that CONPOR's brief was due on October 16, 1992 and
that plaintifffs reply brief was due November 13, 1992.
7.

Notwithstanding this court's order granting defendant's

motion, plaintiff submitted a reply brief on September 25, 1992
that responded solely to the issues presented in defendant's
brief.

Plaintiff then submitted a second reply brief on November

13, 1992 in response to CONPOR's Amicus Curiae Brief.
8.

Plaintiff's filing of two reply briefs violated this

court's order of September 21, 1992. It also worked a
substantial hardship on defendant, who was forced to respond to
the briefs of both plaintiff and the Attorney General in a single
opposing brief.

Nonetheless, for the sake of judicial economy,

defendant did not move to strike plaintiff's second reply brief.
9.

Both of the reply briefs submitted by plaintiff

introduced new cases that were never relied upon or raised by
plaintiff, either in her original appeal brief or at the trial
level.
10.

In preparation for oral argument defendant's counsel

recently shepardized all of the cases cited in plaintiff's two
reply briefs.

During the process defendant's counsel discovered

that some of the cases relied upon by plaintiff have been
criticized and distinguished by a number of other courts.
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11.

On December 2, 1992, defendant informed the court of

three supplemental cases significant to the outcome of this case.
That document, titled "Defendant's First Citation of Supplemental
Authorities," also set forth the reasons for the supplemental
citations, as required by Rule 27(j) of the Utah Rules of
Appellate Procedure.
12.

Plaintiff has responded by filing the instant Motion to

Strike Defendant's First Citation of Supplemental Authorities.
Among other things, plaintiff argues that this court must not
consider these new authorities because they were not addressed in
defendant's original brief and because they allegedly constitute
new argument.
ARGUMENT
Rule 24(j) of the Utah Rules of Appellate Procedure provides
as follows:
When pertinent and significant authorities
come to the attention of a party after that
party's brief has been filed, or after oral
argument but before decision, a party may
promptly advise the clerk of the appellate
court, by letter setting forth the citations.
An original letter and nine copies shall be
filed in the Supreme Court. . . . There shall
be a reference either to the page of the
brief or to a point argued orally to which
the citations pertain, but the letter shall
without argument state the reasons for the
supplemental citations. Any response shall
be made within seven days of filing and shall
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be similarly limited.
Utah Rules of Appellate Procedure 24(j) (emphasis added).
This rule allows a party to offer supplemental citations to
the court when the citations "come to the attention of a party
after that party1s brief has been filed. . . . "

Id.

The three

supplemental cases at issue all comply with this rule.

Defendant

learned of these authorities while shepardizing the authorities
cited in plaintiff's two reply briefs.
Plaintiff's motion to strike argues that supplemental case
citations cannot be offered if the cases were decided prior to
the time a party submits its brief,

significantly, plaintiff

cites no authority for this argument.

Plaintiff's argument also

directly contradicts Rule 24(j), as quoted above.
Plaintiff attempts to support her motion to strike by
alleging that defendant's first citation of supplemental
authorities constitutes additional argument.
untrue.

This is simply

Nowhere in that document does defendant urge the court

to take a position of any kind whatsoever.

Nowhere in that

document does defendant argue that its position should be
preferred over the arguments made by plaintiff.

Instead,

defendant's first citation of supplemental authorities simply
,f

state[s] the reasons for the supplemental citations," as
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required by Rule 24(j).

Id-

The fact that defendant strictly

complied with Rule 24(j) by stating at length each specific
reason for the supplemental citations does not provide grounds
for striking the document.

Significantly, plaintiff has been

unable to identify a single "argument" contained in the citation
of supplemental authorities.
This court should note that plaintiff has submitted an
entire brief of argument in violation of the Utah Rules of
Appellate Procedure and court order. Additionally, plaintiff
waited until she filed her unauthorized second reply brief to
cite additional cases in support of her arguments, thus denying
defendant an opportunity to respond to the cases.

In light of

plaintiff's conduct, it is ironic that plaintiff is now objecting
to defendant's citation of supplemental authorities, which
citation fully complies with the requirements of Rule 24(j).
CONCLUSION
In light of the foregoing, it is evident that plaintiff's
motion to strike should be denied.

Plaintiff's motion is simply

intended to prevent this court from considering relevant cases
that are adverse to plaintiff's position.
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Defendant therefore

urges this court to deny plaintifffs motion to strike.
DATED this

1/

da

Y of December, 1992.
STRONG & HANNI

David R. Nielson
Attorneys for Defendant/Appellee
CERTIFICATE OF HAND DELIVERY
I hereby certify that on this

j 7

day of December, 1992,

a true and correct copy of the foregoing was hand-delivered to:
Brian M. Barnard
John Pace
Utah Civil Rights & Liberties Foundation,
Inc.
Utah Legal Clinic
214 East Fifth South Street
Salt Lake City, Utah 84114-3204
Frank Mylar
Assistant Attorney General
6100 South 300 East, #204
Murray, Utah 84107
MAILED TO:
Leonard J. Solfa, Jr.
Attorney for Amicus Curiae (CONPOR)
Conference of Private Organizations
Route 31
Mooseheart, Illinois 60539-1117
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